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What is Unfair Dismissal?

This article will set out:
+ What is Unfair Dismissal?
+  What makes it “Unfair”?
+ Arethere any other factors that might mean I'm not eligible to make an unfair
dismissal application?
+ What do | do if | suspect I've been unfairly dismissed?

In most instances, whenever we start a new job, we will enter into an agreement with our new
employer to undertake certain tasks and activities to satisfy the requirements of a particular role,
based on the suitability of our skills, experience and qualifications to the employer’s needs. This
agreement may be written or verbal and in addition to this agreement, many employees’ terms and
conditions of employment are governed by an Enterprise Agreement (EBA), an industry-based
Award or the National Employment Standards. These are known as Industrial Instruments. The
terms and conditions of your employment include the wages you receive in return for the tasks you
perform as well as any special allowances, penalty rates, annual leave, and personal leave.

In Australia, these Industrial Instruments are regulated by the Fair Work Act 2009 (Cth) (“the FW
Act”). The FW Act is Federal legislation that underpins the rules by which Industrial Instruments
can be created, varied, or terminated — and also sets out the laws about unfair dismissal. When a
person’s employment is terminated and their position with the employer comes to an end, they

may be entitled to bring a claim of unfair dismissal against their employer.

If eligible, an unfair dismissal application is made to the Fair Work Commission, who will assist the
parties to try and resolve the dispute through an informal conciliation conference, and if agreement
cannot be reached will consider the merits of the application at a formal hearing (like a trial) called
arbitration.

What is Unfair Dismissal?

Under section 385 of the FW Act, a person is taken to have been unfairly dismissed if they can
demonstrate that:

o They have been dismissed by the employer (if you resign voluntarily, these laws may not
apply to you);

. The dismissal was harsh, unjust or unreasonable;

. The dismissal was not consistent with the Small Business Fair Dismissal Code; and

. The dismissal was not a case of a genuine redundancy.
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What makes it “Unfair”?

The FW Act sets out a list of factors at section 387 that are relevant to deciding whether a dismissal
is considered to be “harsh, unjust or unreasonable”. The types of circumstances that might make a
dismissal unfair can include:
¢ If you have been dismissed from your employment based on allegations about your
conduct which were false or incorrect;
¢ If you have been dismissed for poor performance, but were not given clear warnings or
opportunities to improve your performance;
¢ If you were dismissed for breaching a workplace policy, but others in the same situation
were not sacked, or you were never provided with or trained in relation to the policy;
e If you were dismissed to due an injury or illness which you were still recovering from;
¢ If you were forced to resign by the conduct of your employer;
e If your employment was terminated for redundancy but your position has been given to
another person;
e If you have been dismissed without being given a clear reason, or without being given a fair
chance to respond to the reasons for dismissal.

If you believe that you have been dismissed because you possess a particular attribute (such as
being terminated because of your race, gender, sexual orientation or age) or because you have
asked a question about or exercised your workplace rights, then there may be additional grounds
on which to bring a claim under the General Protections provisions of the FW Act or under
discrimination law.

Arethere any other factors that might mean I’'m not eligible to make an unfair dismissal
application?

Most union members will be able to make an application to have their unfair dismissal considered.
However, you may not be eligible to make an application if:
¢ You were employed by your employer for fewer than six months prior to dismissal;
¢ You were on probation at the time of dismissal;
e You were on a contract for a fixed amount of time or a season and the contract came to an
end after the specified time period;
¢ You were employed directly by a State Government in certain Australian states;
e You were a contractor or labour hire employee (although you may still have a claim against
the labour hire agency);
e Your employment was not covered by an award or enterprise agreement, and you earned
more than the “Unfair Dismissal High Income Threshold” - the high income threshold from
1 July 2020 is $153,600
e The termination is a case of genuine redundancy and your employer complied with any
consultation requirements in an applicable Industrial Instrument;
e Your employer was a business with fewer than 15 employees and it complied with the Small
Business Fair Dismissal Code (which has less stringent requirements for employers before
terminating employment).
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What do | doif | suspect I've been unfairly dismissed?

Your Union, HACSU, should be your first contact point. This might mean reaching out to your site
delegate, or your local area organiser. The Union will assist you in working out whether there are
grounds for making an unfair dismissal claim or some alternative legal claim.

Any Unfair Dismissal Application made to the Fair Work Commission must be made within 21 days
of a termination taking effect. If you miss this deadline, you are likely to become ineligible to

pursue a claim and obtain compensation. If you believe you have been unfairly dismissed, we
recommend you seek advice from the team at HACSU as quickly as possible.

Further information about dismissals can be found on the Fair Work Commission website here:
https://www.fwc.gov.au/unfair-dismissals-benchbook/overview-unfair-dismissal.

About the Author: Carita Kazakoff is a Princjpal Lawyer of the Industrial and Employment Law
team at Slater and Gordon Lawyers. Carita has extensive experience in the Industrial and
Employment Law fields, having represented unions involved in industrial and bargaining disputes,
as well as individual employment matters for a range of issues.

More recently, Carita returned to Slater and Gordon after a two year secondment at Victorian
Trades Hall’s Young Workers Centre as the YWC's Principal Lawyer. Carita passionately advocated
for vulnerable young Australian workers during her time, and was instrumental in ensuring big
bosses were put to task over poor treatment of their workforce — a task she is still just as
passionate about today.

Slater and Gordon Lawyers, who has proudly served HACSU and its members for many years. As a
HACSU member, we provide discounted legal services and benefits in the following areas of law,
easily accessible at one of our 17 offices across Victoria:

e Industrial and employment law e Superannuation and Disability Claims
e Workers Compensation e Medical Law

e Motor Vehicle Accident Claims e Public and Product Liability

e Asbestos Claims e Estate Litigation

We also offer exclusive services to HACSU member in the following areas:
e Wills and Estate Planning

e Family Law

e Criminal Law

To access these discounted services*, contact HACSU Assist today on 1300 651 931 who will
arrange a priority referral to Slater and Gordon to ensure your access to special benefits and
discounts.

*Conditions apply. See www.slatergordon.com.au for details.
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